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INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 07 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the Court day 

preceding the hearing, notice is given of an intent to argue the matter as set forth herein. 

Counsel or self-represented parties must email Department 07 to request argument and 

must specify, in detail, what provision(s) of the tentative ruling they intend to argue and 

why. Counsel or self-represented parties requesting argument must advise all other 

affected counsel and self-represented parties by no later than 4:00 p.m. of his or her 

decision to appear to argue and of the precise issues to be argued. Failure to timely advise 

the Court and counsel or self-represented parties will preclude any party from arguing the 

matter. (Pursuant to Local Rule 3.43(2).) 

Department 07’s email address is: dept07@contracosta.courts.ca.gov  

ALL APPEARANCES TO ARGUE WILL BE BY ZOOM (WITH VIDEO AND AUDIO CAPABILITY) 

PROVIDED TIMELY EMAIL NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS PER THE 

ABOVE. THE CLERK OF DEPARTMENT 07 WILL NOTIFY YOU OF THE TIME OF YOUR ZOOM 

HEARING. 

The Court has no ability to effectively conduct hybrid hearings where some appear by zoom, 

while others appear in person. CourtCall is not an option for law and motion matters due to 

voice quality issues. 

The following link is to be utilized for your Zoom hearing:  

https://www.zoomgov.com/j/1613913309?pwd=b3BNdHpMQ0NkY294Mk40S09KVXp5UT09 

Meeting ID: 161 391 3309                                    Passcode: 478010 

If the parties so stipulate the appearance can be in person (at a time provided by the Clerk of 

Dept. 07) provided that the stipulation is given to the Clerk of Department 07 by 4:00 p.m. 

 
 
 
 

    

1. 9:00 AM CASE NUMBER:  MSC13-01679 
CASE NAME:  PEREZ  VS.  GRAHAM 
HEARING ON MOTION TO VACATE RENEWAL OF JUDGMENT  
FILED BY:  KENNETH R. GRAHAM  
*TENTATIVE RULING:* 

 

The motion by defendants Kenneth R. Graham and the Law Office of 

Kenneth R. Graham, to vacate the renewal of judgment, is granted for the 

reasons discussed below.  

mailto:dept07@contracosta.courts.ca.gov
https://www.zoomgov.com/j/1613913309?pwd=b3BNdHpMQ0NkY294Mk40S09KVXp5UT09
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Background 

A default judgment was entered against defendants Kenneth R. Graham 

and the Law Office of Kenneth R. Graham on June 2, 2014. Collection efforts 

ensued. On October 20, 2021, defendants filed a motion to vacate the judgment. 

After an evidentiary hearing, the Court denied the motion to vacate. Defendants 

then filed a motion for reconsideration which was set for hearing on April 1, 

2022. A judgment debtor exam took place on January 24, 2022 after which 

parties discussed settlement. (Declaration of Ronald W. Carter in Support of 

Opposition, hereinafter “Carter Decl.,” ¶2.) On March 4, 2022, defendants 

appealed the Court’s denial of the motion to vacate. (Declaration of Kenneth 

R. Graham in Support of Motion, hereinafter “Graham Decl.,” Ex. 1.) 

Parties negotiated a settlement agreement “with the intent to fully and 

finally resolve all issues that were raised, and those that could have been raised 

in the Underlying Action and an Appeal.” (Graham Decl., Exs. 2-3; Carter Decl., 

Ex. E.) Pursuant to the agreement, defendants would pay $12,000, file an 

“Abandonment of Appeal,” and withdraw the motion for reconsideration. 

Plaintiffs would accept $12,000, waive the right to collect upon and enforce 

the judgment, and file a satisfaction of judgement within 10 days of an executed 

agreement. 

The settlement agreement was fully executed on March 21, 2022. While 

defendants did not pay the $12,000 within ten days or file an “Abandonment of 

Appeal,” they did email a photograph of the cashier’s check to counsel by 

March 13th and represent to this Court that their motion for reconsideration could 

be taken off calendar pursuant to the settlement. (Graham Decl., Ex. 6.) They 

further allowed the appeal to be dismissed on April 14, 2022. (Id., Ex. 7.)  

Plaintiffs similarly did not comply with certain deadlines. For example, 

they did not file a satisfaction of judgment within 10 days of execution, but they 

still continued to insist on delivery of the $12,000 check. On April 14, 2022, 

plaintiffs’ counsel told defendant that he had breached the agreement and if no 

check was received by April 30, the settlement would be void. (See Carter Decl., 

Ex. J.) But counsel for plaintiffs nevertheless continued to engage in 

communications seeking delivery of the check through May 17, 2022. (See id., 

Exs. K-N.)  

Plaintiffs eventually received a $12,000 check from defendant on May 19, 

2022. They kept and cashed the check, as permitted in the settlement agreement, 
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but instead of filing a full satisfaction of judgment, plaintiffs filed an 

acknowledgment of partial satisfaction on May 26, 2022. They then filed an 

application for renewal of judgment reflecting a credit for $12,000 and a 

remaining balance of $534,631. 

Motion and Opposition 

Defendants timely filed this motion to vacate the renewal of judgment, 

arguing that plaintiffs were in breach of the settlement agreement. Plaintiffs 

oppose the motion, taking the position that defendants materially breached the 

settlement agreement because the $12,000 payment was not timely. Defendants’ 

reply challenges the timeliness argument based on waiver. 

Discussion 

Code of Civil Procedure, § 683.170, permits a judgment debtor to move 

for an order vacating or modifying a renewal of the judgment. The court may 

vacate the renewal on any ground that would be a defense to an action on the 

judgment. (In re Marriage of Thompson (1996) 41 Cal.App.4th 1049, 1058, 

citing Code Civ. Proc., § 683.170, subd. (a).) That the judgment was satisfied by 

an accord and satisfaction is such a defense. (In re Marriage of Thompson, 

supra, at 1058, citing Code Civ. Proc., § 724.010, subd. (a) [a money judgment 

may be satisfied by the judgment creditor's acceptance of a lesser sum in full 

satisfaction of the judgment].) 

The elements of an accord and satisfaction are: (1) a bona fide dispute 

between the parties, (2) the debtor sends a certain sum on the express condition 

that acceptance of it will constitute full payment, and (3) the creditor so 

understands the transaction and accepts the sum. (In re Marriage of Thompson, 

supra, at 1058.) The background facts, in conjunction with the settlement 

agreement here, support all three of these elements in this case.  

Further, Civil Code, § 1526, subdivision (c) provides that “the acceptance 

of a check or draft by a creditor constitutes an accord and satisfaction when the 

check or draft is issued pursuant to or in conjunction with a release of a claim.” 

This is true regardless of whether any particular annotation appears on a check, 

such as “payment in full.” Plaintiffs do not deny that the check was accepted. 

They do not deny that the check was issued pursuant to the settlement agreement 

reached in March 2022, and they do not contend defendants failed to release the 

claims as agreed.  
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Plaintiffs ultimately accepted and cashed the check, knowing it was paid 

pursuant to the settlement agreement. The acceptance constituted an accord and 

satisfaction pursuant to Civil Code, § 1526, subdivision (c), and constituted an 

intentional waiver of their known rights to rescind the settlement agreement. 

While the Court acknowledges the difficulties in obtaining the funds, and 

plaintiffs’ reasonable lack of trust in defendants (Carter Decl., ¶21), these 

circumstances may suggest plaintiffs would be more willing to waive deadlines 

in order to collect some minimal amount. Plaintiffs’ argument that the settlement 

agreement was repudiated because defendant failed to timely comply is 

inconsistent with their retention of the benefits from defendants’ performance.  

The cases cited by plaintiffs did not involve settlement agreements or 

implicate the terms of Civil Code, § 1526, subdivision (c).  

The case is reassigned to D-18, Judge Danielle Douglas, for all purposes, 

effective immediately. 
 

 

  

 

 
    

2. 9:00 AM CASE NUMBER:  MSC17-02070 
CASE NAME:  TOMASELLI  VS.  US DISTRESSED 
HEARING ON MOTION TO VACATE DEFAULT  
FILED BY:  YOHAN JULIARDI  
*TENTATIVE RULING:* 

 

           Dropped from the calendar based on Stipulation and order to set aside 

default filed 9/15/22. 

 

The case is reassigned to D-18, Judge Danielle Douglas, for all purposes, 

effective immediately. 
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3. 9:00 AM CASE NUMBER:  MSC20-00610 
CASE NAME:  MARTIN  VS.  KELLER CANYON LANDFILL COMPANY 
HEARING ON MOTION FOR ATTORNEY FEES, REIMBURSEMENT OF LITIGATION COSTS, 
AND INCENTIVE AWARD  
FILED BY:  SONJA MARTIN 
*TENTATIVE RULING:* 
 

 Unopposed motion granted. 

 

The case is reassigned to D-18, Judge Danielle Douglas, for all purposes, 

effective immediately. 
 

 

  

 
    

4. 9:00 AM CASE NUMBER:  MSC20-00610 
CASE NAME:  MARTIN  VS.  KELLER CANYON LANDFILL COMPANY 
HEARING ON MOTION FOR APPROVAL OF CLASS CERTIFICATION - FINAL APPROVAL HEARING  
FILED BY:  SONJA MARTIN  
*TENTATIVE RULING:* 
 

 Unopposed motion granted. 

 

The case is reassigned to D-18, Judge Danielle Douglas, for all purposes, 

effective immediately. 
 

 

  

 
    

5. 9:00 AM CASE NUMBER:  MSC20-02549 
CASE NAME:  GALLEGOS  VS.  DIAMOND K SUPPLY 
HEARING ON MOTION FOR SUMAMRY JUDGMENT 
FILED BY:  DIAMOND K SUPPLY, LTD 
*TENTATIVE RULING:* 
 

Defendant Diamond K. Supply Ltd.’s motion for summary judgment is 

denied.  Plaintiff’s evidence in opposition to the motion raises a triable issue 

of fact. 
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Background 

On December 8, 2018, plaintiff Hector Gallegos went to defendant 

Diamond K Supply to purchase bricks. While at Diamond K, plaintiff got into a 

heated argument with an employee of the business, Efrain Lepe. After plaintiff 

left defendant’s premises and returned to his job site, plaintiff developed a severe 

headache. Plaintiff was taken to the hospital where a CT scan of his head 

revealed numerous aneurysms of the brain, most notably, a right middle cerebral 

artery (MCA) aneurysm that had ruptured. Plaintiff required surgery to repair the 

ruptured aneurysm. (Defendant’s Separate Statement of Undisputed Material 

Fact (“UMF”) Nos. 1-10.) 

Plaintiff filed this negligence action against Diamond K Supply on 

December 7, 2020. Plaintiff alleges that Lepe “berated and ridiculed plaintiff 

such that plaintiff sustained a ruptured aneurysm.”   

Defendant now moves for summary judgment on the issue of causation. 

Standard on Summary Judgment 

A motion for summary judgment asks the court to determine that the entire 

action has no merit or that there is no defense (CCP §437c(a).) The moving 

party’s evidence is strictly construed while the opposing party's evidence is 

liberally construed. (Binder v. Aetna Life Ins. Co. (1999) 75 Cal.App.4th 832, 

838.) The court's sole function is issue finding, not issue determination. (Id. at p. 

839.) A Court may not weigh the evidence or conflicting inferences. (Aguilar v. 

Atlantic Richfield Co. (2001) 25 Cal.4th 826, 856.) A Court may decide the 

issues as a matter of law only when the inferences are indisputable. (Binder, 

supra, 75 Cal.App.4th at p. 839.)  

Where the plaintiff has the burden of proof at trial by a preponderance of 

the evidence, defendant “must present evidence that would require a reasonable 

trier of fact not to find the underlying material fact more likely than not.” 

(Aguilar, supra, 25 Cal.4th at p. 851.) A defendant may meet its burden by 

presenting affirmative evidence negating, as a matter of law, an essential element 

of plaintiff's claim or showing that an essential element of plaintiff's claim 

cannot be established because plaintiff does not possess, and cannot reasonably 

obtain, needed evidence (Aguilar, supra, 25 Cal.4th at p. 854). Once a defendant 

meets its burden, the burden shifts to plaintiff to prove the existence of a triable 
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issue of fact regarding that element of its cause of action. (Saelzler v. Advanced 

Group 400 (2001) 25 Cal.4th 763, 780-781.) 

Analysis 

Defendant argues the plaintiff’s argument with Lepe did not cause his 

injury. Defendant offers the declaration of its expert neurosurgeon, Paul E.  

Kaloostian, M.D., who states: 

Based on the information I have reviewed, my opinion is that to a 

reasonable degree of medical certainty neither the ruptured right MCA 

aneurysm nor the multiple intracranial aneurysms was caused by the 

interaction that occurred at Diamond K Supply on December 8, 2018. 

Intracranial aneurysms of the type noted in this case are not traumatically 

induced. They develop over time, especially in patients with a history of 

smoking and hypertension. Plaintiff’s medical history notes a history of 

smoking  

The timing of Plaintiff’s aneurysm rupture in this case is to a reasonable 

degree of medical certainty coincidental, as yelling and arguing is not a 

known risk factor for aneurysm rupture.  

(Def.’s UMF Nos. 14-16; Kaloostian Decl., ¶¶ 7-8.) 

In opposition to the motion, plaintiff offers the declaration of his expert 

neurologist, Brad A. Volpi, M.D., who states:  

Mr. Gallegos’ emotional upset on 12/8/18 resulted in a sudden rise in 

blood pressure, which in turn resulted in the rupture of an aneurysm in a 

cerebral artery, which bled into his brain and intracranial space.  

It is common medical knowledge that emotional upset causes sudden rises 

in blood pressure. Aneurysms are weak points in arterial walls. It is 

common knowledge that a sudden rise in blood pressure can cause 

aneurysms to burst. 

Based on a reasonable degree of medical certainty, what happened to 

plaintiff on December 8, 2018 was that an argument with defendant’s 

employee caused plaintiff emotional upset, which caused a sudden rise in 

blood pressure, which caused the aneurysm to burst.  
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(Plf.’s UMF Nos. 1--3.) 

 On reply, defendant argues that Dr. Volpi’s opinion is speculative because 

there is no evidence the plaintiff actually experienced a sudden rise in blood 

pressure. Defendant also argues that “plaintiff failed to demonstrate that 

defendant owed him any duty or that defendant breached any duty.”  

Defendant acknowledges that plaintiff and Mr. Lepe were “yelling and 

arguing.” (Def.’s UMF No. 16.) Plaintiff points to evidence that he was “pretty 

upset,” the parties were “getting into it,” and the argument was “heated.” (Plf.’s 

UMF Nos. 4-5.) Dr. Volpi states it is common medical knowledge that emotional 

upset causes sudden rises in blood pressure. Dr. Volpi further states it is common 

knowledge that a sudden rise in blood pressure can cause an aneurysm to burst, 

and, to a reasonable degree of medical certainty, this is what resulted in 

plaintiff’s injury.  

Defendant’s objections to the Volpi declaration, directed to his medical 

opinion that it is probable the argument resulted in raised blood pressure, are 

overruled. The court is aware that on reply, defendant has argued it is not 

reasonable to infer that a “sudden rise” in blood pressure caused by emotional 

distress could result in aneurysm rupture after plaintiff left Diamond K and 

returned to his jobsite. Because this was not raised in Dr. Kaloostian’s 

declaration or the moving papers the court does not consider it. 

Defendant also failed to fairly raise the issue of duty. Defendant’s notice 

of motion does not differentiate between issues of duty and causation, the 

separate statement does not assert facts related to issue of duty, and the opening 

brief does not contain a separate argument related to the issue. A single line in 

defendant’s opening brief, without a separate heading or citation to authority, did 

not provide notice that this was an issue plaintiff was required to meet. For the 

same reason, the court has not considered new legal arguments on reply. (People 

v. Tully (2012) 54 Cal.4th 952, 1075 [“It is axiomatic that arguments made for 

the first time in a reply brief will not be entertained because of the unfairness to 

the other party.”].)  

The moving party’s evidence is strictly construed while the opposing 

party's evidence is liberally construed. (Binder, supra, 75 Cal.App.4th at 838.) 

Plaintiff’s evidence in opposition to the motion, liberally construed, raises a 

triable issue of fact. Summary judgment is therefore denied. 
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The case is reassigned to D-18, Judge Danielle Douglas, for all purposes, 

effective immediately. 
 

 

  

 
    

6. 9:00 AM CASE NUMBER:  MS22-0360 
CASE NAME:  MUIRWOOD SQUARE INVESTORS, LP  VS.  LOGAN LIGHTSEY 
MOTION FOR RELIEF FROM JUDGMENT  
FILED BY:  LOGAN E. LIGHTSEY  
*TENTATIVE RULING:* 
 

Continued to 9/19/22 at 9 a.m. as no proofs of service are filed. If there are 

compliant proofs of service they should be emailed to Department 18 and all 

parties by noon on 9/16/22. 

The case is reassigned to D-18, Judge Danielle Douglas, for all purposes, 

effective immediately. 

 
 

 

 

ADD-ONS 

 

 
    

7. 9:01 AM CASE NUMBER:  MSC18-00416 
CASE NAME:  CYRUS G.  VS.  YMCA OF THE EAST BAY 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY:  YMCA, PAMELA WILLIAMS, EVELYN VOS 
*TENTATIVE RULING:* 
 

 The Court exercises its discretion to consider plaintiffs’ late-filed 

opposition memorandum.  Defendants’ motion for judgment on the pleadings 

is granted in part, without leave to amend. 

The motion is granted as to all claims brought by plaintiff Erika Taylor 

in her individual capacity.  The motion is denied as to all claims brought by 

minor plaintiff Cyrus G. through his guardian ad litem.  The basis for this 

ruling is as follows. 

Ms. Taylor lacks standing to bring her own individual claims, 
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because those claims remain the property of Ms. Taylor’s bankruptcy estate.  

(See Cloud v. Northrop Grumman Corp. (1998) 67 Cal.App.4th 995, 1001-

04.)  The bankruptcy docket, which is attached to defendants’ request for 

judicial notice, demonstrates that the bankruptcy trustee did not abandon 

Ms. Taylor’s individual claims. 

Defendants’ second argument is that Ms. Taylor is judicially estopped 

from bringing her own individual claims, because Ms. Taylor did not list 

those claims on her bankruptcy schedules.  Judicial estoppel, however, may 

not be decided at the pleading stage.  (See Cloud, supra, 67 Cal.App.4th at 

1020 [“the trial court should not have attempted to decide this issue on a 

motion for judgment on the pleadings”].) 

 With regard to the claims of Cyrus G., defendants cite no legal 

authority suggesting that those claims are property of Ms. Taylor’s 

bankruptcy estate. 

The case is reassigned to D-18, Judge Danielle Douglas, for all 

purposes, effective immediately. 
 

 

 
 

 

 

 

    
8. 9:00 AM CASE NUMBER:  MSC19-02270 
CASE NAME:  KINGERY  VS.  NORGAARD 
FURTHER CASE MANAGEMENT CONFERENCE 
*TENTATIVE RULING:* 
 

See line 9 below. 
 

 

 

    
9. 9:00 AM CASE NUMBER:  MSC19-02270 
CASE NAME:  KINGERY  VS.  NORGAARD 
HEARING ON MOTION FOR RECONSIDERATION TO SET ASIDE DISMISSAL CCP 1085  
FILED BY:  DONALD KINGERY  
*TENTATIVE RULING:* 
 

The motion is granted, however the responses to the requests for admission are 

stricken because the court deemed those admitted. The Plaintiff is to serve 
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verified responses reflecting that the admission is deemed admitted per court 

order, by not later than 9/30/22. 

 

           A CMC is set in D-18 for 12/1/22 at 8.30 a.m.  

 

The case is reassigned to D-18, Judge Danielle Douglas, for all purposes, 

effective immediately. 
 

 

 


